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| NTEGRA CORPORATI ON,
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RECOMVENDED ORDER OF DI SM SSAL

This matter was heard by tel ephone conference call on July 30, 1990, by
Wlliam R Dorsey, Jr., the Hearing Oficer designated by the Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Robert D. Heyde, Esquire
MORGAN, LEW S & BOCKI US
5300 Sout heast Fi nancial Center
200 Sout h Bi scayne Boul evard
Mam , Florida 33131-2339

For Respondent: Lealand L. MCharen, Esquire
Assi stant Attorney GCeneral
Department of Legal Affairs
The Capitol, Tax Section
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

The issue is whether the Petition filed by Integra Corporation chall engi ng
a tax assessnent by the Florida Departnent of Revenue is tine barred.

PRELI M NARY STATEMENT

Integra Corporation filed its Petition contesting an assessnment of sales
and use tax by the Departnent of Revenue with the Florida Division of
Admi ni strative Hearings on June 25, 1990. The Division of Adm nistrative
Hearings forwarded the Petition to the Departnment of Revenue that same day.
After reviewing it, the Departnment of Revenue referred the matter to the
Di vision of Administrative Hearings for formal proceedings on June 28, 1990.
The Division received the material fromthe Departnent on July 2, 1990. On July
16, 1990, the Departnent of Revenue noved to dismiss the Petition for |ack of
jurisdiction. A notion to dismss was heard by tel ephone conference call on
Monday, July 30, 1990. Based upon the file, including the nmotion to dismss,
the reply to the notion to disnmiss, the argunment at the tel ephone conference



hearing and the replies of the parties to a witten question posed by the
Hearing Oficer after the tel ephone conference, the follow ng findings of fact
and concl usions of |aw are made.

FI NDI NGS OF FACT

1. The Petitioner, Integra Corporation, had a dispute with the Florida
Department of Revenue with respect to sales or use tax allegedly due in the
amount of $605, 305. 70 on | ease paynents made on its rental of hotels fromtheir
owners. An assessment for taxes due was processed in the normal manner by the
Department of Revenue. Integra Corporation filed a Protest of the assessnent,
and after the Departnent's Notice of Decision denied the Protest, Integra filed
atinely Petition for Reconsideration. Utimtely the Departnent issued a
Noti ce of Reconsideration which rejected the argunents of Integra Corporation
Integra Corporation agrees that the Notice of Reconsideration was transnmitted on
April 24, 1990, for it alleges that fact in paragraph 3 of its Petition

2. The Departnent's final rejection of the argunments nade by Integra
Cor porati on agai nst the assessnent of sales and use tax made in the Notice of
Reconsi deration dated April 24, 1990, pronpted Integra Corporation to mail by
certified mail, return recei pt #P796 304 819, to the Division of Administrative
Hearings on June 21, 1990, an original Petition challenging the Departnent’'s tax
assessnment. That petition was captioned Integra Corporation, Petitioner v.
Depart ment of Revenue, Respondent, and was filed by the Cerk of the Division of
Admi ni strative Hearings on June 25, 1990. No copy of the original Petition was
served on the Department of Revenue, or its counsel. The opening paragraph
states that Integra Corporation "hereby petitions the Department of Revenue for
adm ni strative proceedings. " The Clerk of the Division of Adm nistrative
Hearings realized that the Petition should not have been addressed to or filed
with the Division of Adm nistrative Hearings, and on that sane day forwarded the
Petition to the appropriate agency, the Departnent of Revenue, which received
the Petition on June 27, 1990.

CONCLUSI ONS OF LAW

3. The Departnent of Revenue has noved to disnmiss the Petition on the
authority of Section 72.011(2), Florida Statutes, which defines both the
jurisdiction of circuit courts in specific tax matters, and the time for
commenci ng adm ni strative hearings and appeals in tax matters. According to
Section 72.011(1):

A taxpayer may contest the legality of any assessnent
of tax, interest or penalty provided for under [a
variety of chapters] by filing an action in circuit
court; or, alternatively, the taxpayer may file a
petition under the applicable provisions of chapter

120. However, once an action has been initiated under
section 120.56, section 120.565, or section 120.57, no
action relating to the sane subject matter may be filed
by the taxpayer in circuit court, and judicial review
shall be exclusively limted to appellate revi ew
pursuant to section 120.68; and once an action has been
initiated in circuit court, no action may be brought
under chapter 120.



4. The time within which a taxpayer may contest the assessnment of taxes,
interest, or penalties in circuit court or in an adm nistrative forumis limted
to 60 days by Section 72.011(2), which states:

No action may be brought to contest an assessnent of
any tax, interest, or penalty assessed under a section
or chapter specified in subsection (1) after 60 days
fromthe date the assessnent becones final

The statute goes on to nmake clear in Subsection (5) that "the requirenents
of this section are jurisdictional."

5. To determ ne when an assessnment "becones final" one nust determ ne when
the 60 days allowed in Section 72.011(2) begin to run. This is governed by the
follow ng portions of Rule 12-6.004, Florida Adm nistrative Code:

(2) For purposes of Section 11, Chapter 81-178, Laws of
Fl ori da, an assessnent beconmes final as follows:

(c) If a petition for reconsideration is tinmely filed,
the witten denial or issuance of a reconsidered Notice
of Decision shall constitute a final assessnent as of
the date of its issuance.

That rule also repeats the general statutory requirenents that "a taxpayer
has sixty (60) days fromthe date an assessnment becones final to file a Petition

pursuant to Chapter 120, Florida Statutes, . . . or be barred fromcontesting
the assessnent.” Rule 12-6.004(1), Florida Adm nistrative Code.
6. Integra Corporation was required by statute and by rule to file its

Petition contesting the final tax assessnment nmade in the Department's April 24,
1990, Notice of Reconsideration within 60 days of April 24, 1990, i.e., by
Monday, June 25, 1990.

7. The statutory manner in which a taxpayer may contest an assessnent
adm nistratively is by filing "a petition under the applicable provisions of
chapter 120," Section 72.011(1), Florida Statutes. The governing portion of the
Admi ni strative Procedure Act is Section 120.57(1)(b)3., Florida Statutes, which
says:

Except for any proceedi ng conducted as prescribed in
Section 120.575(1) (b) [which does not apply here
because the tax at issue is not assessed for the sale
or use of services], a petition or request for a
heari ng under this section shall be filed with the
agency. |If the agency elects to request a Hearing
Oficer fromthe division, it shall so notify the
division within 15 days of receipt of the petition or
request.

The grammar of Section 120.57(1)(b)3 points out the distinction between
"the agency" and "the division." The agency is the departnment of governnent
taking the action which aggrieves a citizen, the Departnment of Revenue in this
case. See, Section 120.52(1), Florida Statutes. The "division" is "the
Di vision of Administrative Hearings of the Departnent of Adm nistration.”
Section 120.52(6), Florida Statutes.



8. The filing by Integra Corporation of its petition with the Division of
Admi ni strative Hearings on June 25, 1990, failed to neet the requirenents of
Section 72.011(1), Florida Statutes, because there is no "applicable provision"
of Chapter 120 which authorizes or requires the filing of a Petition chall enging
a tax assessnent with the Division of Adm nistrative Hearings. The |anguage
used in the opening paragraph of the Petition filed in this case shows that
Integra Corporation understood this. The petition was forwarded pronptly to the
Department of Revenue as noted in Finding 2 above. The Departnent of Revenue's
O fice of General Counsel which has been designated Agency Clerk by Rule 12-
1. 016, Florida Adm nistrative Code, received the Petition of Integra Corporation
on June 27, 1990. The address for the Agency Clerk is stated in that rule.

9. Integra Corporation responds to the Departnent's notion to dismss by
arguing that it is not necessary that Integra Corporation's Petition have been
recei ved by the Departnment of Revenue in order for the Petition to have been
"filed" timely under Rule 12-6.004(1), Florida Adnministrative Code. Rather, the
t axpayer need only have postmarked its petition within the tinme prescribed for
filing.

10. The first problemw th this argunment is that the Petition was not
addressed or mailed to the Agency Cerk of the Departnment of Revenue, but to the
wrong agency, the Division of Admnistrative Hearings. See, Rule 12-1.016,

Fl ori da Admi nistrative Code.

11. The second problemis that the argunment fails to take account of the
| anguage of the applicable rule. The text of Rule 12-6.004 contains no
definition of what constitutes filing with the Departnent of Revenue. Integra
Corporation points instead to other rules in that same rul e chapter, governing
protests and appeal s procedures, to support its argunent that a Petition is
filed when it is postmarked. For exanple, under Rule 12-6.003, which governs
protests of corporate incone tax assessnents, a taxpayer nay obtain review of
such an assessnent if the taxpayer "file[s] a witten protest within 60 days .

fromthe issuance of the proposed assessnent or denial of claimfor refund.”
Rul e 12-6.003(2), Florida Adm nistrative Code. Later subsections of the sane
rul e provided that:

(5) Protests postmarked nore than sixty (60) days .
after issuance of the proposed assessnment or denial of
claimfor refund will be deened late filed . . . . A
t axpayer may request an extension of the tine for
filing a protest by witing to the Bureau of Audit
Selection . . . in sufficient time to permt the
Departnment to receive and to act on the request prior
to the expiration of the protest period.

If the protest is not sustained, under Rule 12-6.003(7):

A taxpayer shall have thirty (30) days fromthe

i ssuance of a Notice of Decision to file a petition for
reconsi deration of the Notice of Decision. Petitions
for reconsideration nmust be in witing, postmarked no
later than the thirtieth (30th) day after the date of
the Notice of Decision



12. The review of tax assessnments for taxes other than the corporate
i ncome tax are governed by Rule 12-6.0033, Florida Adm nistrative Code, which
provides in part:

(2) To secure review of an assessnent issued pursuant
to this section, a taxpayer nmust file a witten protest
wi th the Departnent.

(5) Protests postmarked nore than twenty (20) days
after the issuance of the assessnment will be deened
late filed unless the taxpayer has secured a witten
extension of time fromthe Division of Collection and
Enforcenent within which to file a protest prior to
said twentieth (20th) day.

13. The Departnent's rules governing the filing of protests directed to
assessnents of tax, and the filing of petitions for reconsideration of decisions
rendered on taxpayer protests, do contain text which treats postmarking as the
equi valent of filing, but none of those provisions allow papers to be sent by
mail to the Division of Adnministrative Hearings.

14. The reason there is no provision in Rule 12-6.004, Florida
Admi ni strative Code, which treats postmarking as the filing of a Petition is not
difficult to determine. After reconsideration is denied, and a notice of
reconsi deration issued, prelimnary proceedi ngs have ended. The taxpayer mnust
choose a judicial or admnistrative forumunder Section 72.011(1), Florida
Statutes, and initiate a new proceeding. The Legislature was very careful to
require that the taxpayer's choice be made and that the appropriate judicial or
adm ni strative proceeding be initiated within 60 days. Section 72.011(5),
Florida Statutes. The Departnment of Revenue needs a clear way to determne
whet her the taxpayer has initiated a tinely proceeding. Rule 12-6.004(1),
Fl orida Adm nistrative Code, indicates that the procedure applicable to
initiation of the new proceeding in either forumstatutorily available to the
taxpayer is identical. Taxpayer actions in circuit courts are initiated by
filing petitions or conplaints with the Clerk of the Court. To a court, a
matter is filed when it is received by a clerk of court. Rule 1.050, Florida
Rul es of Givil Procedure, states "every action of a civil nature shall be deened
commenced when the conplaint or petitionis filed . . ." It is rational for the
Departnment to have treated the filing of a petition under Chapter 120 in the
same way: A petition is filed when it is received by the Departnent of Revenue.
The Departnent therefore did not include any | anguage in Rule 12-6.004, Florida
Admi ni strative Code, which treats postmarking of a Petition as filing. 1/ In
any case, the agency to which Integra Corporation postnarked the Petition was
not the proper agency. The posting of the Petition is unavailing, for even if
the act of mailing could make the Petition tinely, that mailing would have to be
addressed to the appropriate agency, which is not the case here.

15. The petition of Integra Corporation was not filed with the Departnent
of Revenue within 60 days fromthe date the notice of reconsideration was
i ssued, so the petition is untinely.

16. In other adm nistrative proceedings, the failure to file a petition
when due m ght be excused, but in tax matters such as this the Legislature was
at pains to state that the requirements of Section 72.011, Florida Statutes, are
jurisdictional. Consequently, the failure to have directed the petition to the
proper agency bars Integra Corporation fromfurther review of the Departnent's
tax assessnment in any adm nistrative or judicial forum Departnent of Revenue



v. Rudd, 545 So.2d 369 (Fla. 1st DCA 1989) (judicial forum); Mrabal v.

Depart ment of Revenue, 553 So.2d 1297 (Fla. 3d DCA 1989) (failure to file bond
for tax assessed or waiver from executive director jurisdictional, circuit court
action dismssed). This result is harsh, and if the statute and the
Department's rul es could reasonably be read to permt this Petition to go
forward, that reading would be preferable and would be adopted. The | audable
general preference for determ ning cases on the nerits, and without resort to
procedural rules which have the effect of nailing shut the courthouse door does
not save Integra Corporation here. The Legislature's determnation to make the
filing requirenent jurisdictional is a legislative deternmination to be strict,
if not harsh, in such matters. See, Rudd and M rabal, supra.

RECOMVENDAT! ON

It is RECOWENDED that the petition filed by Integra
Cor poration be dismssed as untinely.

DONE and ENTERED this 10th day of Septenber, 1990, at Tall ahassee, Fl orida.

WLLIAM R DORSEY, JR

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 10th day of Septenber, 1990.

ENDNOTE

1/ The appellate courts have rejected the argunent that their jurisdiction is
timely invoked if a notice of appeal is postmarked rather than filed within 30
days of rendition of the order to be reviewd. see, e.g., Bouchard v. State,
Depart nment of Busi ness Regul ation, 448 So.2d 1126 (Fla. 2d DCA 1984) (on notion
to dismss). In the absence of any rule which specifically permts postmarking
to serve as filing, and in view of the simlar jurisdictional nature of the act
of filing the taxpayer's petition in circuit court or with the Departnent of
Revenue to obtain further review, postmarking is insufficient to neet the
statutory requirenments for initiation of a proceeding to contest the assessnent.
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